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APPEAL BRIEF 

Sir: 

The Appeal Brief is an appeal from the Final Rejection, dated February 1, 2007, for the 
above-identified patent application. 

I. REAL PARTY IN INTEREST 
The real party in interest for this application is Tyco Healthcare Group LP, having a 
principal office at 195 McDermott Road, North Haven, Connecticut 16473. 

II. RELATED APPEALS AND INTERFERENCES 
There are no other related prior or pending appeals or interferences for this application. 
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III. STATUS OF CLAIMS 
The status of the claims of this application is as follows: 

A) Claims 1 7-27 and 37 are pending; 

B) Claims 17-27 and 37 stand rejected; 

C) Claims 1-16 and 28-36 have been canceled; and 

D) Claims 38-40 have been withdrawn. 

IV. STATUS OF AMENDMENTS 

An amendment dated July 2, 2007 was filed in response to an Advisory Action dated 
May 1 8, 2007 and was not entered by the Examiner. 

V. SUMMARY OF CLAIMED SUBJECT MATTER 

The above-referenced application relates generally to a surgical tool assembly for 
manipulating and/or applying fasteners to tissue, and more specifically, to a surgical tool 
assembly having a pair of jaws including a unique approximation mechanism to facilitate 
improved clamping and manipulation of tissue. 

As seen below in FIGS. 1 and 3, tool assembly 10 includes, inter alia, a pair of jaws 
including an anvil 12, a cartridge assembly 14 having a support channel 18, and an 
approximation member 16. {See page 6, lines 17-19). Approximation member 16 is 
dimensioned to be linearly slidable through a slot 22a formed in a proximal body portion 22 of 
anvil 12 and through a proximal portion of support channel 18. {See page 7, lines 18-19). 
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In one embodiment, approximation member 16 includes cam channels 28 and 30. (See 
id. at lines 15-16). A first cam follower 32 extends through a bore 34 formed in proximal portion 
22 of anvil 1 2, through a hole in the proximal portion of support channel 1 8, and is positioned 
within cam channel 28. (See id. at lines 20-22). A second cam follower 36 extends through a 
second bore 38 formed in proximal portion 22 of anvil 12, through a hole in the proximal portion 
of support channel 1 8, and is positioned within cam channel 30. (See id. at lines 22-23; page 8, 
linel). 

Referring to FIGS. 4A-4C below, cam channels 28 and 30 are configured to pivot anvil 
12 from an open position (FIG. 4A) towards cartridge assembly 14 in a controlled manner to 
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initially facilitate grasping of tissue and thereafter provide for substantially parallel closure of the 
anvil and cartridge assembly. (See page 8, lines 9-12). More specifically, cam channels 28 and 
30 are configured to position a distal end 20a of a tissue contact surface 20 of anvil 12 
substantially in contact with cartridge 14 (FIG. 4B) during an initial portion of an actuating 
stroke of approximation member 16, thereby facilitating the grasping of tissue, even very thin 
tissue. (See id. at lines 1 2-16). During a second portion of the actuating stroke of approximation 
member 16, distal end 20a of anvil 12 is moved away from cartridge assembly 14 to a resultant 
position in which tissue engaging surface 20 of anvil 12 is parallel, or substantially parallel, to a 
tissue engaging surface 25 of cartridge assembly 14. (See id. at lines 16-20). During a final 
portion of the actuating stroke of approximation member 16, anvil 12 and cartridge assembly 14 
are brought together in parallel, or substantially parallel, closure (FIG. 4C). (See id. at lines 20- 
22). By moving anvil 12 in relation to cartridge assembly 14 from the spaced to the 
approximated position in this manner, i.e., in parallel closure, the tendency for tissue to move 
forward within the jaws is substantially eliminated. (See page 9, lines 1-4). 
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VI. GROUNDS OF REJECTION TO BE REVIEWED ON APPEAL 



Appellants request review of the rejection of Claims 17-27 and 37 under 35 U.S.C. § 
102(b) over U.S. Patent No. 5,816,471 to Plyley et al (hereinafter "Plyley"). 

VII. ARGUMENT 

Independent Claim 17 recites a tool assembly comprising, inter alia, a pair of jaws 
including a first jaw and a second jaw that each have proximal and distal ends, first and second 
cam followers supported on the first jaw, and an approximation member including at least one 
cam surface positioned to engage the first and second cam followers, wherein the approximation 
member is movable through an actuating stroke "to effect movement of the first jaw to 
approximate a distal end of the first jaw with the second jaw in a first portion of the actuating 
stroke, to subsequently move the distal end of the first jaw away from the second jaw in a second 
portion of the actuating stroke, and to subsequently bring together the first jaw and the second 
jaw in substantially parallel closure in a third portion of the actuating stroke. 

In the Final Office Action, it was asserted that Plyley discloses a tool assembly 
comprising, inter alia, a pair of jaws, first and second cam followers, and an approximation 
member including at least one cam surface that is "movable to move the at least one cam surface 
in relation to the first and second cam followers, and to move the first jaw between three 
positions as claimed." (Pages 3-4). It is respectfully submitted, however, that this argument 
mischaracterizes the function of the "approximation member" disclosed in Plyley and the manner 
of closure of Plyley' s tool assembly. 

As discussed above, the actuating stroke of the approximation member 16 disclosed in 
the present specification comprises three portions, (see page 8, lines 12-22). As seen above in 



the transition between FIGS. 4A and 4B, in the first portion of the actuating stroke, distal end 
20a of anvil 12 is moved toward cartridge 14. {See id. at lines 12-15). In the second portion of 
the actuating stroke, distal end 20a of anvil 12 is moved away from cartridge assembly 14 , as 
seen in the transition between FIGS. 4B and 4C, to a position in which anvil 12 is parallel, or 
substantially parallel, to cartridge assembly 14 (FIG. 4C). {See id. at lines 16-20) (emphasis 
added). During the third portion of the actuating stroke, anvil 12 and cartridge assembly 14 are 
brought together in parallel, or substantially parallel, closure. {See id. at lines 20-22). 



As seen in FIGS. 1-3 below, Plyley discloses a surgical stapler 10 having a handle 
portion 12, a cartridge retention portion 14, which supports a cartridge, and an anvil retention 
portion 16, {see col. 10, lines 50-54), which supports an anvil having a leading, or distal, portion 
71 and a trailing, or proximal, portion 73. {See col. 13, lines 3-4). Column 13, lines 53-64 of the 
specification of Plyley describes the movement of the anvil from the open position to the closed 
position as follows: 

"The movement of anvil from the open position (FIG. 1) toward 
the closed position (FIG. 3) is referred to as "tip to tail" closure as 
initially the leading portion 71 of the anvil moves toward the 
closed position more rapidly than the trailing portion 73, and then 
the relative speeds of closure of the leading and trailing portions 71 
and 73 are reversed. Preferably, the leading portion 71 reaches a 
fully closed position prior to the trailing portion 73. This motion is 
believed to provide desirable clinical results as the initial closure of 
the distal portion resists extrusion of tissue from between the 
cartridge retention and anvil portions of the stapler." 
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As described in the specification of Plyley and illustrated in FIGS. 1-3, the leading, or 
distal, portion 71 of the Plyley anvil is continuously moving toward the cartridge, albeit, at a rate 
that decreases over time. Appellants respectfully submit, in light of this disclosure, that Plyley 
fails to disclose or suggest an actuating stroke which effectuates movement of " the distal end of 
the first jaw away from the second jaw in a second portion of the actuating stroke ," as recited in 
independent Claim 1 7. (Emphasis added). 

Under 35 U.S.C. § 102(b), "[a] claim is anticipated only if each and every element as set 
forth in the claim is found, either expressly or inherently described, in a single prior art 
reference." Verdegaal Bros, v. Union Oil Co. of California , 814 F.2d 628, 631 (Fed. Cir. 1987). 
For at least the reason discussed above, Appellants respectfully submit that Plyley fails to- 
disclose each and every element and feature recited in independent Claim 17, and therefore, that 
Claim 17 is allowable over Plyley under 35 U.S.C. § 102(b). 

As claims 1 8-27 and 37 depend, either directly or indirectly, from Claim 17, for at least 
the reason discussed above with respect to Claim 1 7, inter alia, it is respectfully submitted that 
Claims 18-27 and 37 are also allowable over Plyley under 35 U.S.C. § 102(b). 

CONCLUSION 

In view of the foregoing remarks, Appellants respectfully submit that all of the claims 
pending in this application, namely, Claims 18-27 and 37 are in condition for allowance. Early 
and favorable reconsideration of this application is respectfully requested. 

Please charge any deficiency as well as any other fee(s) which may become due under 
37 C. F.R. §1.16 and/or 1 . 1 7 at any time during the pendency of this application, or credit any 
overpayment of such fee(s) to Deposit Account No. 21-0550. Also, in the event any extensions 
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of time for responding are required for the pending application(s), please treat this paper as a 
petition to extend the time as required and charge Deposit Account No. 21-0550 therefor. 

Respectfully submitted, 



Christopher G. Trainor 
Reg. No. 39,517 
Attorney for Appellant 



CARTER, DELUCA, FARRELL & SCHMIDT, LLP 
445 Broad Hollow Road, Suite 225 
Melville, New York 11747 
(631) 501-5700 

Mailing Address: 

Chief Patent Counsel 
UNITED STATES SURGICAL 
Division of Tyco Healthcare Group LP 
1 95 McDermott Road 
North Haven, CT 06473 
(203) 492-8193 
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VIIL APPENDIX OF CLAIMS 



Claims 1-16: Cancelled. 

Claim 17: A tool assembly comprising: 

a pair of jaws including a first jaw and a second jaw, each of the jaws having a proximal 
end and a distal end, the first and second jaws being movable in relation to the other; 

first and second cam followers supported on the first jaw; and 

an approximation member including at least one cam surface positioned to engage the 
first and second cam followers, the approximation member being movable through an actuating 
stroke to move the at least one cam surface in relation to the first and second cam followers; 

wherein the approximation member is movable to move the at least one cam surface in 
relation to the first and second cam followers to effect movement of the first jaw to approximate 
a distal end of the first jaw with the second jaw in a first portion of the actuating stroke, to 
subsequently move the distal end of the first jaw away from the second jaw in a second portion 
of the actuating stroke, and to subsequently bring together the first jaw and the second jaw in 
substantially parallel closure in a third portion of the actuating stroke. 

Claim 18: A tool assembly according to claim 17, wherein the first jaw includes an anvil and the 
second jaw includes a cartridge assembly, the cartridge assembly housing a plurality of staples. 

Claim 19: A tool assembly according to claim 17, wherein the at least one cam surface includes 
at least one cam channel. 
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Claim 20: A tool assembly according to claim 19, wherein the at least one cam channel includes 
first and second cam channels. 

Claim 21 : A tool assembly according to claim 17, wherein the approximation member includes a 
flat plate having the at least one cam surface formed therein. 

Claim 22: A tool assembly according to claim 21, wherein the first jaw includes a longitudinal 
slot formed in its proximal end, the approximation member being slidably positioned in the 
longitudinal slot. 

Claim 23: A tool assembly according to claim 22, wherein the first and second cam followers are 
supported on the proximal end of the first jaw and extend across the longitudinal slot adjacent the 
at least one cam surface. 

Claim 24: A tool assembly according to claim 23, wherein the at least one cam surface includes 
first and second cam channels, the first cam follower extending through the first cam channel and 
the second cam follower extending through the second cam channel. 

Claim 25: A tool assembly according to claim 17, further including a body portion, wherein the 
tool assembly is pivotally attached to the body portion by an articulation joint. 

Claim 26: A tool assembly according to claim 25, wherein the body portion forms a distal end of 
a surgical stapling device. 

Claim 27: A tool assembly according to claim 17, wherein the body portion forms the proximal 
portion of a disposable loading unit. 

Claims 28-36: Cancelled. 
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Claim 37: A tool assembly according to claim 17, wherein the first jaw is an anvil and the second 
jaw is a cartridge assembly housing including a plurality of staples. 

Claims 38-40: Withdrawn. 
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IX. EVIDENCE APPENDIX 
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* X. RELATED PROCEEDINGS APPENDIX 

None 
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